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INTRODUCTION

In 1947, under the newly formed United Nations, the
Micronesian islands region became the Trust Territory of the
Pacific Islands, part of an International Trusteeship System
established to help former colonies move towards independence.
The goal of the trusteeship was to promote the political, economic,
social and educational “advancement of the inhabitants,” their
“self-sufficiency” and “health,” and their “development . . . toward
self-government or independence.” 1 The United States became the
trustee of the region under this mandate. But in the late 1940s
and 1950s, the United States – as their trustee – dropped sixtyseven atomic bombs on the Marshall Islands as part of its nuclear
testing program, devastating not only the Marshallese homelands
but also the health of the Marshallese and Micronesian people for
ensuing decades. Radioactive ash entered the islanders’ lungs,
stuck to their skin, and was played with and ingested by children.
Horrific health effects, including thyroid and other cancers, and
birth defects such as babies born without recognizable human
shapes, were linked directly to the nuclear testing program. 2 At
*
Director of Research and Scholarship, Ka Huli Ao Center for Excellence
in Native Hawaiian Law, William S. Richardson School of Law, University of
Hawai‘i at Manoa. I appreciate the suggestions of Katharina Heyer, Eric
Yamamoto, Duyen Bui and Ku‘ulei Bezilla.
1
Trusteeship Agreement for the Former Japanese Mandated Islands, art.
6, 61 Stat. 3301, 3302-3303 (July 18, 1947).
2 See Oversight On The Compact Of Free Association With The Republic Of
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INC,6 http://www.latcrit.org/content/campo-sano/
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these programs. 7
COFA residents continued to receive health
benefits from the State of Hawai‘i, but in the midst of the fiscal
crisis, and in the context of nationwide anti-immigrant backlash, 8
in
2010 Republican Governor Linda Lingle disenrolled
approximately 7,500 COFA residents from the State Medicaid
program and transferred them to a new and significantly
inadequate healthcare plan, Basic Health Hawai‘i. The State
defended its actions by appealing to anti-immigrant sentiments. 9
Patients with chronic or serious illnesses were suddenly faced with
the loss of vital preventative care and life-saving treatment.
Non-profit and law firm attorneys filed two lawsuits on
behalf of the COFA residents. 10 In a federal class action, Korab v.
McManaman, the plaintiffs argued, among other things, that the
State of Hawai‘i violated the Equal Protection Clause when it cut
health benefits to individuals based on their alienage and national
origin. 11 To support their claims, the plaintiffs recounted the
dramatic impacts of Basic Health Hawai‘i on COFA residents:
patients with serious and chronic diseases were denied necessary
medications, doctors’ visits, and needed treatments like dialysis
and chemotherapy; patients would be forced to repeatedly access
emergency care, driving up costs for all. The State argued that
rather than excluding individuals based on alienage, it was
“affirmatively offering state-funded benefits to aliens who do not
7 See Personal Responsibility and Work Opportunity Reconciliation Act of
1996, Pub. L. No. 104-93, 110 Stat. 2105 (codified as amended at 8 U.S.C. §§
1601-46 (2006)). Congress also restricted states’ ability to use state funds to
provide benefits to certain aliens. For such state benefits, Congress created
three categories of eligibility. Under the third category (relevant to this case),
states can determine the eligibility for any state benefits of aliens who are
qualified aliens, non-immigrants, or parolees. This category includes COFA
residents. Korab v. Fink, No. 11-15132, 2014 WL 1302614 (9th Cir. Apr. 1,
2014), at *1 (citing 8 U.S.C. § 1622(a)).
8
See generally Heidi Beirich, The Anti-Immigrant Movement, Southern
Poverty
Law
Center,
available
at
http://www.splcenter.org/getinformed/intelligence-files/ideology/anti-immigrant/the-anti-immigrantmovement (last visited Dec. 13, 2013).
9
See Dina Shek & Seiji Yamada, Health Care for Micronesians and
Constitutional Rights, 70 HAWAI ‘I MED. J. 4, 5 (2011) (quoting Director of
Human Services Lillian Koller as saying that “Any alien who has been
admitted under the Compact or the Compact, as amended, who cannot show
that he or she has sufficient means of support in the United States, is
deportable. . . . . Individuals on any type of public assistance, including
Hawai‘i’s state-only funded medical assistance for COFAs, do not have
sufficient means of support.”).
10 Plaintiffs were represented by attorneys from the non-profit Lawyers for
Equal Justice and the law firm Alston Hunt Floyd & Ing.
11
See Korab et al. v. Koller, No. 10–00483, 2010 WL 5158883 *1 (D.
Hawai‘i. Dec. 13, 2010) (granting Plaintiffs’ Motion for Preliminary
Injunction). See also Victor Geminiani & Deja Marie Ostrowski, Litigation in
Federal and State Courts in Hawaii Preserves Critical Health Care for
Micronesians, 45 CLEARINGHOUSE REV . 63, 64 (May-Jun. 2011) (describing the
litigation strategy in Korab).
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in the
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example,
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Korab et al. v. Koller, No. 10–00483, 2010 WL 5158883 *1 (D.
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different
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intentionally
downsized,
with
visits
and took
ten prescriptions
per being
monthoccupied
prior to BHH,
but now
a
growing
number
of Board seats
by junior
law
6
has stopped
taking four of his medications (paying for two
professors.
66 This is
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Policy
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16,R2012),
available at
See also LatCrit Biennial Conferences, LATCRIT: LATINA & LATINO
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http://www.civilbeat.com/articles/2012/11/28/17519-focus-meet-innocentaCésar
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Order Granting Plaintiffs’ Motion for Preliminary
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Injunction
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2014).
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et al.
v. Koller, No. 10–00483, 2010 WL 5158883, at *3 (D. Hawai‘i Dec. 13,
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lacked
services their
were claims,
forced to
emergency
origin. 11covered
dramatic
impacts
Basic Health
Hawai‘iand
on COFA
residents:
care
rather
thanof traditional
primary
preventive
care
patients with serious and chronic diseases were denied necessary
providers.
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Dina Shek
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Law
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available
at
http://www.splcenter.org/getvictory was
not solely
one; rather,
it was forged from social
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See Dina Shek & Seiji Yamada, Health Care for Micronesians and
71
the
community.”
For
“it4, was
a (quoting
legal appeal
AWAI ‘them,
I MED. J.
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for the long-lasting impacts of U.S. colonialism –
Another
is LatCrit’s
a
we put
forth major
a story development
that can survive
the legalacquisition
rejection ofofthe
physical
space for
the organization.
The property,
equal protection
narrative.
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respective by
year’s
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nearly 50,000
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the
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in the
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1996, Pub. L. No. 104-93, 110 Stat. 2105 (codified as amended at 8 U.S.C. §§
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